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Introduction
It has been 15 years since the first mortgage was registered with MERS (Mortgage Electronic Registration Systems). During the subsequent time span, MERS celebrated its one millionth mortgage registration in 1999, ten million in 2002, and the 50 million in 2007.  
Over 40 years has passed since the creation of Fannie Mae in 1968, and with it, the rudimentary beginnings of the securitization of loans.  During this period of time, the creation of Fannie and Freddie has led to further innovations in the use of mortgage loans in complex financial instruments, commonly known as securitization.
The innovations in lending practices over the last 20 years have resulted in major challenges to the “legality” of the innovations.  With the beginning of the Housing Crisis in 2007, the challenges have increased exponentially.  Today, litigation is present in court rooms throughout the U.S.  The results of the litigation are contradictory across the states, leading to confusion 

and a sense of helplessness.  Until the legal situation resolves itself, there can be no hope of any “Housing Recovery”.
The aim of this paper is to provide an unbiased and objective analysis of MERS and the current practices of recording Deeds and Mortgages in the US.  It shall examine the history of recording practices and whether the practices are applicable with today’s complex financial instruments and changing demographics.  MERS will be examined, what led to its creation, and its current condition.   The Securitization process for transferring of loans will be reviewed to show the problems associated with recording of documents in a timely manner. Finally, a conclusion shall be reached as to whether the existing recording structure is sufficient for today’s recording needs, whether a need for MERS or a similar type entity exists, and if so, how the system must be re-structured to meet the demands of the future.
(This is one in a series of White Papers that will address the issues facing Housing and Lending as the U.S. Housing Market struggles to recover. The paper is a “preliminary/draft paper”. Its purpose is to address specific problems associated with Housing.  It is intended for the paper to generate discussion and elicit comments that will expand and improve upon the scope of the paper.)


Technological Innovation & Law Conflicts
In times of great technological change, innovations stretch the boundaries of the law. That is because laws and statutes tend to lag behind innovation.  When innovation occurs, courts are faced with the challenges of interpreting the applicability of the law, whether conflicts between the innovation and law exist, and how to resolve such conflicts. Computer technology, the Internet and Privacy and News Reporting presents a perfect example of such innovation and law conflicts.
Laws are generally rigidly structured out of necessity.  They have been enacted to meet specific needs generated by previous conflicts in law and practice.  Innovations that occur outside of those specific needs and laws are subject to controversy and litigation, and in time, the laws will either reject the innovation or will be changed to meet the new demands of the innovation.  



Innovations result from perceived deficiencies in the products then in use. Issues or problems are detected in the product and if those issues cannot be resolved, then an entity will attempt to find a resolution to the problem, usually with a new innovation or process.
Innovations will almost always be met with controversy based upon human perceptions.  It can be expected that in each case:
1. Traditionalists will be against any innovation. “This is the way it has always been done, and nothing should change.”  Even when deficiencies are noted in the old process, there will be no motivation to change.
2. A second group will accept innovation, but believe that the innovation should be in accordance with current law. If current law does not fit with the benefit of the innovation, then the group will be against the change, until the law is changed. The problem with this approach is that since the conflict between innovation and law leads to changes in the law, there will be little enthusiasm to change the law without the conflicts present.  
3. The third group will accept the innovation, understand the benefits, and understand that the laws must change to meet the innovation. They will implement the innovation, and hope that the conflicts to come will be favorable in result to the innovation, leading to the acceptance of the innovation through the courts, or with the passage of new laws. 
Understanding that innovation will often lead to conflicts with the law is fundamental to understanding the conflicts with current recording law, securitization and MERS, and the ancillary issues presented in this paper. With this in mind, it is hoped that a reasoned and rational discussion can be generated in the public realm, leading to resolution of the problems in recording law, securitization and MERS.






Are County Recording Offices Useful & Applicable for Land Records in the Modern World?
Is the recording process in use today applicable for the modern world? To answer this question, the history of Land Recording must be examined, as well as today’s environment and financial structures for a determination as to whether the recording system meets the needs of today. 

Historical Background of Land Recording
The recording of land records has been recognized to exist as far back in time as the Magna Carta.  Under the Magna Carta, property rights were secured for all, and this necessitated the recording of property ownership in a book or ledger.  Since then, it has been the accepted procedure for keeping track of property ownership in countries around the world.
When colonists arrived in the New World in 1640 from England, they brought along the concept of tracking land records.  In each community, deeds and mortgages would be posted in ledgers, and cross referenced with indexes.  This is generally the same system that is utilized today throughout the U.S. 
With the invention of computers, the process of recording documents has changed to the better.  Today, most counties keep property records on computer instead of books or ledgers.  Documents are scanned into a computer and kept digitally.  When a homeowner desires a copy, the document is printed out at the recorder’s office, and if necessary, certified by the recorder as a “true and correct” copy.
For some counties, recording procedures have become even more advanced. Of the 3,143 counties in the US, over 700 counties offer “electronic filing” procedures, whereby computer scanned images of the documents are transmitted to the recorder’s office and are immediately recorded.  The remaining counties still require delivery of the documents to the recorder’s office, where they will be “hand processed”, usually resulting in long lines and delays in recording, posting and filing.)
Even with the improvements that have been made, the deficiences in the recording process remain.


Purpose of Recording Deeds
There is a simple and straightforward purpose behind the recording of Deeds.  The recording of a Deed establishes a clear Title Record and priority of liens on a given property.  Any party can check for all recorded documents on a property, and know the status of such liens. Knowledge of such liens provides the potential buyer or investor confidence that any purchase of a property or mortgage will likely be problem free, now and later.   It also provides a potential lender the security of knowing that the property is properly secured.

Traditional Model
When local recording processes were created, the world was a vastly different place. Transportation was limited to horses as the most efficient and quickest means of travel. Non-verbal communications were limited to the written word, and had to be hand delivered over great distances.  
Mortgage loan lending was done on a local basis as well.  Loans would be done by private parties in the area, or by the local community bank.  Loans were for short durations, generally no longer than five years throughout the first part of the 20th Century.  Loans were typically not “sold” to other entities until after the Depression, and then they were sold to the newly created FHA. 
To ensure that land records were readily available for review, there needed to be a local resource for recording and maintaining of land records. Central repositories requiring days of travel would not serve the public interest. The records had to be locally kept, out of necessity. 
One person, or an office, was tasked with the duties of maintaining the land records.  Usually, this was done by books or ledgers.  Records were kept as “Grantee/Grantor” Indexes, whereby the records were recorded by name, and a Parcel Index, using Parcel Numbers to track the records.  For small communities, this methodology would not pose a problem.
The U.S. has changed since the early days of the country or even with the beginning of the 20th Century.  The population has increase by over 225 million people since 1900. Large cities are the norm, instead of rural populations. Shared common names pose problems in all parts of society.  Due to the changes in demographics, the indexing method has become burdensome, error filled, and unreliable for many properties.


The New World and Lending
The world today presents a different perspective.  Lenders are no longer local banks or private parties living in the area. The lenders are almost always national corporations or banks with lending branches across the country. Often, a lender may not even have an office in the state where it is lending, doing everything through mortgage brokers. 
Loans held by the originating lender constitute less than 5% of total lending in the country. Most loans are immediately sold to other lenders, and often several times.  The purchasers of the loans may be private entities, the GSE’s, Wall Street, or other entities.  Locations of these parties may be in any part of the U.S., or in the world.
The buyers of properties may also be located in different parts of the U.S., or the world. Property ownership is no longer restricted by geographic location.  It is not uncommon to find that a homeowner has other homes in different states.
If there is a need to research property records or liens on a property, the ability to conduct research by private parties is limited because property records remain held at the local level, and the interested parties may not be in the local area to conduct “hands on” research. 
More proactive Recorder Offices are beginning to place document information on websites on the Internet.  The information is almost always restricted to basic information, including document numbers, Grantee/Grantor names, and limited other information. To obtain copies of the documents, it will almost always require a visit to the office to obtain the actual documents.
Though the changes in technology have improved, the deficiencies in the recording process remain the same.

Document Retrieval Services
In response to document retrieval demands, some firms have established a business model that attempts to consolidate property records in large databases. Typically, the firms acquire the records only for specific geographic locations where the documents are readily accessible. (For example, one National Title Company that provides recording data for a fee is severely restricted in the counties and information that it provides in California.  Many counties are not represented in the database.  This company does not provide data on Assignments and Substitutions.)

The document companies will generally limit the documents that they obtain for the database to Deeds, Mortgages, and Foreclosure documents.  Documents like Assignments and Substitutions are usually not included in the databases, except with a few limited companies.  
The costs associated with obtaining documents through document retrieval companies are prohibitive to most persons. Generally, the retrieval program is “subscription based”, with a high initial membership fee, and then monthly fees for the services rendered. Additionally, each document has a specific fee associated with it, driving up costs further. 
For the occasional user of such documents, there is no reliable source for obtaining the documents at a reasonable cost. Though some companies do offer “a la carte” services, the companies do not have available all the documents that might be needed.  Therefore, the occasional user or consumer is at a distinct disadvantage when it comes to obtaining needed documents.


Defects & Deficiencies in the Recording Process
There have always been problems with the recording process, whether involving recording offices, lenders, or servicers.  The problems have at times resulted in confusion of lien priority, lost documents, and failed recordings.

Recorder Office Problems
One area of the recording process that generates the most problems with the recording of documents is the methodology used to track documents.  Recorders generally have the documents available in two different indexes.  One is the Grantee/Grantor Index, and the second is the Tract Index.
The Grantee/Grantor Index identifies the liens by Grantee (Homeowner) or Grantor (Beneficiary).  One must search through the names to find the correct lien.  If, as in many cities, the person shares the same name with others, confusion can be rampant.  This is worsened if the person owns multiple properties, since one must have other information regarding the property to determine which document applies to the subject property.


Grantee/Grantor Indexes are often found to have misspelled names.  If the name is not correctly spelled, finding the appropriate document may be time intensive or the document may not even be locatable.  This poses problems for accurate title reports. More important, courts have held time and again that documents not properly indexed and missed in the title process are “not-binding” upon third parties.  This results in the concept of “Equitable Subrogation” being applied.
The Tract Index usage is even more complicated since one must know the Parcel Number to research, and Parcel Numbers are not generally available for the random searcher to use for locating documents.
Most recorder offices operate without the benefit of electronic recording. This can lead to delays in the recording of a lien. If a lien is not properly recorded in a timely manner, problems may exist for the lien holder.  A delay of even a day can potentially find another lien being recorded prior to the subject lien, and can result in lien primacy being downgraded. (The 1993 refinance boom found that in many counties, up to six months in recording delays existed at various periods of time.)
In summary, there are many problems associated with recorder offices across the country.  These problems can result in delays in the recording of time sensitive documents, lost or misfiled documents, and imperfect information being provided to Title Companies researching property records.  The end result could include loss of lien priority, or significant financial damages.

Assignments by Servicers and Lenders
Servicers and Lenders are not exempt from recording problems. Deeds and assignments are paper documents that must be signed, notarized, and recorded.  Accuracy of the document is of prime importance.  When errors occur, it provides foreclosure defense attorneys opportunity to delay otherwise legitimate foreclosures. Common errors include misspelled names, wrong parcel numbers or property descriptions, unauthorized persons signing the documents and notary errors.
For lenders and servicers, the execution of assignments and other documents are time intensive and costly. Expenses can include manpower hours, postage, courier and delivery costs, legal fees, and recording and filing fees. If the assignments are not prepared correctly the first time, more costs are incurred from having the assignment redone and presented again for filing.

If previous assignments have been found to be incorrect, then the lender or servicer must act to correct the file.  This includes locating prior lien-holders and having new assignments executed and recorded. This can result in delays in processing servicing requests, customer service related issues, and possible liability for lenders and loan servicers. 

Significant problems occurring with missing or incorrect assignments can fall upon the lender or investor. If the assignment is problematic, then it could prevent the sale of a mortgage loan to an investor, or it may impair the ability of the Note Holder to foreclose on a property. A knowledgeable foreclosure defense attorney can use the problem to tie a property up for years, while the homeowner fails to make mortgage payments to the lender. Eventually, the foreclosure will proceed, but only after costly litigation and loss of monthly payments.
Pooling and servicing agreements involving securitized loans provide for the “repurchase” of a defective loan from the Trust.  If an assignment is missing, incorrect or improper, then the lender may be forced to repurchase the loan.  This opens a whole new area of liability for the lender.
Another problem that is often found is the lack of recording of Deeds of Reconveyance on a previous loan.  A title report will be issued showing that the original Deed has not been reconveyed at pay off. A special investigation must be undertaken to determine if the lien has been paid, or not.  If a final resolution cannot be made, either the transaction is cancelled, or the title company may have to issue a “waiver” on the non-reconveyed lien.  

The Missing Assignment 
The most common problem that one will find when inspecting the Chain of Title is the missing assignment.  The original lender has recorded a loan, and then sold the loan to Lender 2, and executed an assignment to Lender 2, but Lender 2 fails to record the assignment.  Lender 2 sells the loan to Lender 3, and executes an Assignment to Lender 3, who records the new assignment.
Lender 2’s failure to record the Assignment goes unnoticed and the loan goes into default.  At this time, the missing assignment may be recognized. If recognized, steps may be taken to resolve the issue by correcting the Chain of Title, if all parties are still in existence.  If Lender 2 is no longer in business and the Chain cannot be corrected, then the Chain of Title is “broken”.
All too often, the “broken” Chain of Title goes unnoticed, or is simply ignored.  Enterprising attorneys will find the Title deficiency, and then use the deficiency in litigation to stop foreclosures upon homeowners.

For Lender 3, the Doctrine of “Wild Deeds” comes into play.

The Law of Doctrines and Recording Issues
Courts across the country have long known about the deficiences in the recording process. The deficiences were so well known that “Doctrines” have been established to address the deficiencies. At least four major doctrines exist to address the deficiences.  Others exist as well.  (This paper is not meant to be a legal treatise, so in depth review of each doctrine will not occur.  It is only necessary to understand that the doctrines exist to resolve recording issues.)
1. The Wild Deed Doctrine.  Black’s Law Dictionary defines the “Wild Deed” as “[a] recorded deed that is not in the chain of title, usually because previous instrument connected to the chain of title has not been recorded.” The essential issue with the “Wild Deed” is that without this deed being recorded, the Chain of Title is broken. The missing deed may result in subsequent recordings not being locatable when using Grantee/Grantor Indexes, so the Doctrine was established to meet the arising issues of liability.  
2. Morris v Curtis addresses another set of issues related to recordings.  “Joe” has a property and conveys it to “Bob”, who fails to record. Joe also sells and conveys the same property to “Tim”, who does record. After “Tim’s” recording, “Bob” then records.  “Tim” then sells and conveys to “Harry”.  This sets up a litigation scenario between “Harry” and “Bob”.  Morris v Curtis addresses such issues.
3. The “Mother Hubbard” Problem.  “Mother Hubbard” goes to issues when a Deed is granted that does not specifically identify the property or properties involved or where the properties might be located. 
4. Spring Lakes v O.F.M. -  Spring Lakes covers Deeds that don’t mention “restrictions” on the property that may be found by viewing adjacent lots and parcels.
What is important to understand about the above “doctrines” is that there are many different problems in the recording process that do arise from time to time and that must be addressed and resolved, often through litigation.  Restructuring of the recording process could eliminate such issues.


Does the Recording Process Meet Today’s Needs?
The obvious answer is that the recording process does not meets today’s requirements.  The process is moribund through the continued use of methods and procedures that go back to ancient England.  The Indexes used to keep track of recordings are confusing, and prone to errors. Missing documents and recording “failures” are commonplace.
Keeping records at the local level prevents ease of research for those who do not live or work nearby.  For a property with questionable attributes, research involves going to the recorder’s office and physically researching the documents and indexes to resolve any issues, and even then, the problems may not be solvable without litigation.
Recording processes differ between states.  Each state has its own requirements.  There is no true standardization of processes.  Furthermore, the lack of electronic recording for most counties, and when available, the use of computer systems that do not allow for searchable databases and indexing between documents, it becomes obvious that the counties are not making use of available technology.
Demographic and technology innovations have eliminated the need for local maintenance of property records.  No longer is the public restricted by locality, transportation, and communications.  Therefore, there is a need for restructuring of the recording system.
 
The Future for Recording Offices and Retention of local Recording Offices
In an age of tightening government budgets, local recording offices are becoming more of an expense to local governments. Recording fees were never meant to generate a profit.  Instead, recording fees were meant to offset budgetary costs of the office, so that the operation would be revenue neutral.  Elimination of local offices in favor of a central system with complete remote access would serve to reduce budgetary issues and costs.  However, this is not likely to happen.
There will always be other documents that require recording that might not be appropriate for a national property recording system, and that would require some other system for recording. The recorder’s office fulfills this need.
Local community leaders and politicians will resist any attempt to reduce or eliminate recording offices, claiming that it is in the best interest of the community, regardless of the cost to the county.  The simple fact is that local politicians have no desire to reduce the size of their own 

“personal” fiefdoms, no matter how well the community would be served through alternative methodologies.  They will resist any and all efforts to eliminate local recording officers.
With the understanding that elimination of county recorder offices is not an option, any restructuring of the recording process must necessarily take into consideration the retention and usage of such officers for part of the solution.

Needed Changes
If a County Recorder’s office is going to meet the needs of today, there is going to be a requirement for the office to upgrade the operations to make use of the latest technology available.  The technology upgrade should allow for the following practices to be incorporated into the database.
· Offer complete on-line access to the complete database, with all property records included.
· Capability to download documents for a reason fee per record.
· Word Searchable database that offers an ability to find specific items, instead of relying solely on Grantee/Grantor Indexes, Document Numbers or APN Numbers for document identification.  This would solve most errors regarding misspelled names, un-locatable documents, etc.
· Cross referencing of all documents related to specific documents.
· Ability to incorporate database with other systems to provide nationwide coverage.
· Acceptance of Electronic Filing of public records.

There will be resistance to these proposals.  The common complaints will revolve around the costs to update the technology.  The costs will be an issue, but at some point in the future, there will be the need to embrace these changes.  It is better to do so now, rather than later, when costs will be much higher.



The Securitization of Loans
Loan Securitization is one of the key elements in mortgage lending today.  The securitization of mortgage loans provides much needed capital for the mortgage lending function, and allows the populace an availability of funds for home purchases.  
Prior to the Housing Crisis, loan securitization provided 80% of all funds for mortgage lending.  Today, that number has increased to 95%, almost all of which has been through the GSE’s, VA and FHA.
Securitization of mortgage loans began in 1970 with the selling of loans by Ginnie Mae (GNMA) as Pass-Through Securities to the secondary market.  The loans had been funded by the FHA or VA.  Shortly thereafter, Fannie Mae, established as a Government Sponsored Entity (GSE) in 1968, began to sell loans to the secondary market as well. Freddie Mac soon followed in this process.  The benefit of selling loans was to move the loans off their balance sheets, and with it, corresponding interest rate risks.  The first of many financial innovations had begun.
In 1983, Fannie Mae engaged in a new innovative product designed for mortgage loan investors. Fannie Mae created the first Collateralized Mortgage Obligations (CMO).  A more complicated product, the CMO would take the cash flows into the Mortgage Trusts and redirect them to “securities” with different payment features.  The purpose was to mitigate prepayment risk of the obligations, which was the largest factor that prevented expansion of demand for Pass-Through products.
The CMO innovations were unique when instituted. To address potential legal issues related to the innovations, Congress created the Real Estate Mortgage Investment Conduit (REMIC) program.  Along with favorable tax law changes, the REMIC allowed for the new CMO’s to be problem free.  Today, Fannie and Freddie are the largest issuers of such products. 
B of A and Salomon Brothers began securitization efforts in 1977, and continued throughout the 1980’s, building upon the success of Fannie and Freddie. Lewis Ranieri, who is considered the “father” of securitization, led these efforts which were the fore-runners of the modern MBS products prevalent during the Housing Boom. 
Hard money lenders were also doing private securitization type issuances in the 1980’s.  The loans were to investors/REMIC’s.  The actions, though small even by the standards of the time, were quite successful.  But there were events coming to the lending industry that would change the industry forever.
In 1990, Long Beach Savings introduced the first major “privately securitized” offering for $70 million, executed through Greenwich Capital. It was extremely successful and other lenders 

took immediate interest in the business model. The principals in the Long Beach Savings securitization effort would eventually leave to create the Sub Prime market, beginning with the formation of Ameriquest Mortgage in Irvine CA. From this point on, securitization began to take on a life of its own.

Benefits of Securitization
Securitization efforts offered many benefits to the lending industry.  Chief among the benefits was that securitization brought large sums of money from the secondary market and Wall Street for the purposes of lending.  No longer would lending be constrained by the availability of money from banks.
Securitization also lowered the cost of borrowing for homeowners.  The availability of money resulted in much lower interest rates, as evidenced by the decreases in mortgage interest rates from the 1980’s through 2007.
Securitization also spread money for lending purposes throughout the U.S.  Geographically and economically constrained areas had the benefit of receiving money for lending from across the U.S.  This also contributed to lessening of default risk for the pools of loans to be securitized.
Investors benefited from securitization of loans.  Investors now had available a new array of financial products to meet their various risk requirements and needed Returns on Investments.
Lenders benefited significantly from securitization. They were no longer constrained on lending by the amount of deposits that they had on hand.  Lenders could originate loans, earn fees on the loans, and then sell the loans to MBS pools.  With the money received from the sale of the loans, they could lend to other borrowers, keeping the lending cycle going, and creating a strong economic environment. (The excesses that led to the housing crisis are not important for the purposes of this paper.)

Private Securitization and the Problem of Note Transfers
Private Securitization offered a set of problems for loan transfers that needed to be addressed and overcome.  (Other issues were present, but those issues are not relevant for this paper.) When a loan was securitized, a complicated Chain of Note transfers had to occur so as to ensure that the transactions were bankruptcy remote, REMIC acceptable and met securities law and IRS regulations.  The transfers posed logistical and financial issues. To illustrate the Chain of 

Note and Assignment transfer problems, here would be a sample transaction with all recordings present.
· ABC Mortgage originates the loan with itself as beneficiary.  ABC decides to sell the loan to its Warehouse Lender, Countrywide.  To sell the loan, they must prepare and notarize an Assignment of Beneficiary to Countrywide.

· Countrywide purchases the loan.  They must then record the Assignment of Beneficiary in the relevant county.  If electronic recording was not available, then Countrywide would need to cut a check to the County Recorder, and then arrange delivery of the documents to the Recorder with check, wait for the Recorder to record the Assignment, and then return the Assignment to CW.  This could take weeks to accomplish.

· CW decides that they are going to securitize the loan. They select ALT as the entity who will be the Sponsor for the securitization effort.  CW must then execute an Assignment of Beneficiary to ALT.

· Sponsor ALT purchases the loan, and then must record the new Assignment.  Once again, the check must be prepared, sent to the Recorder, and then returned, another costly and time extensive experience.

· ALT sells the loan to the Depositor, MLT. They prepare the Assignment to MLT, who must then again go through the procedure of getting the loan recorded.

· MLT, as the Depositor, is the entity that will “deposit” the loan to the Trust.  To deposit the loan to the Trust, MLT must again prepare another Assignment, but this time, they must also ensure that the loan is assigned to the Trust, executing and recording the assignment, since the Trust is simply an entity with no employees.
With this process, there would have been four assignments of the Deed to accompany the four transfers of the Note.  The cost of this process, man hours, preparation and notarization of the Assignment, delivery of the documents to the Recorder, filing fees, and the time and expense of waiting for the return of the documents becomes excessive and cumbersome.  
When a trust is formed, there are two critical time dates that are of great importance, the Cut-off Date and the Closing Date.  The Cut-off Date is the date that loans which are to go into the trust must be identified.  The Closing Date is the date that all loans must be assigned to the trust.   The intervening time period is usually no more than thirty days.
There can be from hundreds to over 8000 loans in any trust, spread out over hundreds of counties.  With the amount of work, money and time required to “correctly” assign just one loan to a trust, it becomes readily apparent that it would be next to impossible to meet the 

demands of assigning all the loans to the trust within the one month time frame from Cut-off to Closing.  

Assignments in Blank and Securitization
An additional problem with securitization of loans was that it was often the case that a loan might be originally scheduled to go into one trust, but then be replaced by another loan either prior to the trust closing date, or even after the closing date.  Such actions would require that assignments again be executed for the new entities.
To simply the assignment problem, lenders developed a new practice for transferring loans.  The lenders would execute assignments in blank and then transfer the loans using the blank assignments.  Only if needed, and this was spelled out in the Pooling and Servicing Agreement, would an assignment be filled in with the name of the beneficiary, and then recorded, usually in response to a foreclosure action.  
With assignments in blank being issued for each loan, tracking of loans from party to party would become impossible without an  entity whose primary purpose was to keep track of the loans. 

MERS 
In 1993, Fannie Mae, Freddie Mac, Mortgage Bankers Association, Bank of America and numerous other lenders “commissioned” a study to evaluate the lending industry, the occurring innovations in financial instruments, the legal needs of those instruments, and how the innovations could be effectively incorporated into existing law. 
Among many different subjects that the Commission looked at, were the variances of recording laws of the different states.  Each state had different recording statutes, and an effort to standardize the recording laws across the country was deemed to be not a feasible alternative.  
Recording delays and errors in Assignments were also considered. The more documents needing recorded, the greater the likelihood of delays, or errors.
Most important, the problems associated with transfers of a loan through securitization channels were addressed, and alternative methods of compliance with the REMIC provisions considered.  

After consideration of all options, the decision was made to create the Mortgage Electronic Registration Systems, also known as MERS.

How MERS Operates
MERS is an on-line computer software program that serves as a tracking system for mortgage loans, and the entities involved in the mortgage transaction.  MERS keeps tracks of the ownership of the Deeds and Notes, the entities that each Note and Deed passes through, and the servicers associated with the Note and Deed. (Not every loan is registered with MERS. It is believed that 60% of all loans are registered through MERS.)
MERS was developed with the problem of missing or incorrect assignments in mind, as well as the problems inherent in securitization of mortgage loans.  It was designed to eliminate the need for “follow-up” assignments of mortgages and deeds upon transfer or sale of a loan to another entity. 
When a loan is ready for funding and the loan documents are drawn, the loan will be “registered” with MERS.  A MERS Identification Number (MIN) will be assigned to the loan and pertinent data entered into the MERS database.  When the loan is recorded, all data is then updated to reflect that the loan was actually funded and recorded.
For recording purposes, MERS is named on the Deed as “Nominee for the Beneficiary”.  This allows MERS to act in an agency relationship for the true Beneficiary and Note Holder.  MERS remains in this capacity until the loan is paid off, or until a foreclosure is eminent, when the loan will be assigned to the true beneficiary, before the foreclosure is completed.
Throughout the history of the loan, as changes occur in loan ownership or servicers, the current servicer of record will update the MERS database.  No Assignments will be recorded in public records to reflect the changes since MERS is acting as an agent for the Beneficiary.
At this time, MERS has only about 65 employees.  When Assignments of Beneficiary, Substitutions of Trustee or other documents need to be executed by MERS, there are obviously not enough MERS employees to handle the execution of the documents.  MERS has established a unique manner for solving this problem.
When a lender, servicer, or other entity signs up with MERS, the entity is directed to name people in the organization to become “MERS Certifying Officers”.  The named persons will 


become “Vice Presidents” or “Assistant Secretaries” of MERS by corporate resolution.  They are not employees of MERS, nor are they paid by MERS. 
As a “Certifying Officer”, the person is given the ability to sign MERS documents, through the “agency relationship” created by the corporate resolution.  When such documents are needed, the servicer or lender will create the document, have it signed by the Certifying Officer, and then recorded. 
Through the usage of MERS, untold billions of dollars in costs of servicing loans have been saved.  As a direct result of MERS, the private securitization of mortgage loans was enabled to allow for money to flow from Wall Street to the housing sector without the problems associated with assignments of all loans to each entity in the Chain of Transfers.
But, has MERS been problem free?

MERS Detractors
Up until 2007, the MERS process was rarely challenged.  If the MERS process was challenged, it was solely because a homeowner was in foreclosure, and an enterprising attorney thought he might have an argument for unlawful foreclosure to allege.  There were no other known actions whereby MERS would be challenged, except in response to foreclosure actions.
With the start of the Housing Crisis in 2007, a “cottage industry” of foreclosure websites opened on the Internet.  The websites, run by both attorneys and non-attorneys, advocated using the MERS issues as a homeowner defense against foreclosure. Allegations against MERS have consisted of all types of imaginable and unimaginable claims, trying to find defects and deficiences in the MERS process, so as to delay or prevent foreclosure of homes in default.
Arguments against the MERS process generally consist of several different allegations.  They are:
· MERS cannot lawfully foreclose on a property because MERS has no “beneficial interest” in the Note. 
· When MERS is the Beneficiary, and the Note is held by another entity, then the Note and Deed are permanently separated and there is no ability to foreclose.



· MERS “Certifying Officers” are not able to lawfully sign the Assignments or Substitutions for various reasons, some legitimate and others not legitimate.  The advocates lump all such arguments together under the category of “Robo-Signing”.
· MERS cannot be a lawful agent or “nominee” for the beneficiary.
· A Nominee on a Deed of Trust or Mortgage has no powers to foreclose or to execute assignments and substitutions.
· An assignment that is not recorded at the time of transfer, but is recorded at a later date, is backdating of the assignment.
· MERS cannot be used in Securitized Trusts in place of mortgage assignments.

The arguments can be reduced to a “central theme” that needs to be resolved. 
 Is MERS able to act as an Agent for the “Beneficiary” on a Deed of Trust?  If so, what are   the duties and responsibilities allocated to MERS?  Do the duties and responsibilities include the ability to execute assignments of the Deed, or to foreclose on delinquent loans? Does the presence of MERS on a Deed of Trust negate a need for follow up assignments of the Deed when the Note is transferred to another entity?

MERS and Homeowner Litigation
The question of MERS is currently under assault in court rooms across the nation.  The actions are being taken in both State and Federal Courts.  These cases seek to clarify the status of MERS, but the cases are fraught with difficulties.
Each state has different laws and statutes regarding agency, assignments, and foreclosure processes.  The laws and statutes are not consistent across state lines, and what is unlawful in one state is found to be lawful in a neighboring state.  The result of the differing statutes and laws is evident in the rulings about MERS across the country
California law regarding MERS has been largely settled.  Appellate Courts have recently ruled in Gomes v Countrywide and Cavallo v Countrywide that operations of MERS is lawful, MERS is an 

agent, and that MERS duties include the ability to make assignments and to foreclose.  Gomes was appealed to higher courts, and both the CA and US Supreme Courts declined to hear the appeal.  The 9th Circuit Court of Appeals in the Cervantes decision further reinforced the legitimacy of MERS. 
Courts in Oregon and Michigan have ruled against the ability of MERS to foreclose on a home under state statutes, but otherwise appear to support the MERS operation. A U.S. Federal Court in Georgia has recently ruled that MERS can conduct assignments.  
Some courts in New York attack MERS operations without reservation, but other New York judges allow for MERS.  Florida Appellate Courts are taking a harsher view of MERS, at least regarding foreclosure.
Bankruptcy courts are just as confused. In California, some BK courts are looking at legal standing issues and siding with homeowners.  Yet, other CA BK Courts ignore the issues. Meanwhile, BK Courts in other states will come down on the side of MERS, or for the Homeowners.  Identical cases in the same courthouse will find often find opposing rulings.  The same problems can be found in court rulings in all fifty states.
At this time, the Courts are of no assistance in resolving the question of MERS.

Office of the Comptroller of the Currency, MERS & Homeowner Litigation
The Office of the Comptroller of the Currency (OCC) has now weighed in on the MERS issue. On April 13, 2011, the OCC issued a Consent Decree to MERS.  The Consent Decree poses questions that will need to be considered by all in future litigation involving MERS.
When the OCC issued the Consent Decree, they did so with the argument that MERS was acting as an agent for lenders.  As an agent for lenders, MERS would then be covered under various federal legislations like the National Banking Act, the Alternative Mortgage Transaction Parity Act, Home Owners Loan Act and other regulatory acts.   This reasoning gave the OCC the right to issue the Decree and address deficiencies that the OCC perceived in the operations of MERS, using various legislation as the.  
The OCC is a department within the Department of the Treasury.  If the OCC can regulate the policies and the operations of MERS, then this may very well lead to arguments on behalf of MERS related to “Federal Preemption”.  If such arguments are found to be legitimate, then this would end much of the controversy over MERS.

The OCC also addressed the issue of MERS Certifying Officers.  The OCC recognized that the Certifying Officers were legitimate, as long as certain processes and regulatory functions were carried out.  This would also appear to put the issue of Certifying Officers to rest.
The only option that an enterprising attorney might have in rebutting the arguments is that the Decree states that operations must follow all state laws.  Of course, this could then set up the battle over “Federal Preemption”.
In light of the recent Consent Decree being issued to MERS, it would appear that MERS could lay claim to even greater legitimacy through the recognition of the OCC and the Treasury oversight.

MERS & State Litigation
Many states and counties in different states are now engaging in legal action against MERS.  The lawsuits are primarily aimed at recovering “assignment fees” not paid to the counties.  The claim is that the failure of MERS to record follow up assignments when loans were transferred violated recording laws and denied the counties money.  The lawsuits are aimed at collecting the fees.
Potentially, these lawsuits are the most damaging of all lawsuits. If the lawsuits are won by the states, then homeowners might have a much stronger case for challenging foreclosures, based upon the “missing” assignments.  Furthermore, loss of the lawsuits will “financially harm” MERS, and maybe result in MERS closing down.

“Unintended Consequences” of MERS Loss  -  The Neutron Bomb
Little consideration has been paid to the “unintended consequences” of MERS losing state lawsuits. There is much more at risk than the billions of dollars that the states and counties are suing for in damages.  Losses could affect both the real estate and financial industries across the country. 
The lawsuits are like Neutron Bombs that are armed and ready to detonate. When a Neutron Bomb explodes, the structures remain standing, but the high radiation levels destroy all life in the vicinity.  In this situation, homes would be standing, but ownership would be “destroyed”.


Possible consequences include:
· The Deeds of Trusts and the Mortgages used to “secure” the loan may be void.  The result would be that homes legitimately in foreclosure could not be foreclosed upon, except through the Note Holder taking judicial action against the homeowner, and getting a court’s permission to foreclose.
· The Note and the Deed might be found to be permanently separated, which would again require litigation to foreclose.
· Home sales where MERS has ever been on title would be “conflicted”, not allowing for a proper Chain of Title.  Title Insurance might not be available for purchases. Home purchases would be dramatically curtailed.
· Homes that had been purchased years before with MERS having been on the title may be conflicted.  Former homeowners could claim to still own the home, even though they had been paid for the home.
· If MERS cannot be used in place of assignments to Trusts, does this mean that the Trusts are “empty”?  Who owns the loans?  Is the Trust lawful under REMIC statutes? 
This is only a few of the questions that could be raised by the States winning their lawsuits.  But with just these problems alone, the real estate industry would be destroyed.

Can MERS be re-habilitated or is it fatally damaged?
Assuming that the courts do not rule against MERS with the end result being the destruction of MERS, can MERS be re-habilitated, or is MERS fatally damaged anyway.
At this time, it is impossible to determine the final outcome for MERS.   There are far too many interdependent factors present that will play a role in the final outcome for MERS.
The insertion of the Media into the situation will play a huge role in the survivability of MERS.  To date, the subject of MERS has been difficult for media to make sense in reporting, outside of the “Robo-Signing” sensation.  The legal issues make simplified sound bites impossible to achieve, even if the reporters understand the issues.  Additionally, only a small section of the public is even aware of the controversy, which makes the subject even harder to communicate.  Once the media does begin to understand how to communicate the subject, then the likelihood of MERS survival will certainly decrease.

Politics will play a key role also.  Delaware Attorney General Biden, in what is certainly a political move, has initiated perhaps the most damaging lawsuit to date against MERS.  It is true that other Attorneys General have also filed lawsuits, but the allegations were not as “severe” as the Delaware case.  
It is possible to foresee that at some point in time, a higher level “intervention” will be needed to solve the MERS issue. It is simply not practical, nor is it realistic to allow different courts in different states to have completely different outcomes with MERS.  To say that MERS is lawful in one state, but not in another, and then to have all foreclosures or titles ruled void in the “non-MERS” state would be devastating for the state and country as a whole.  At some point in time, there will be a need for the legislative branch of the Federal Government to step in and end the confusion. Otherwise, the entire real estate system and industry in the U.S. could fail.


Is There a Need for a MERS like Entity?
Is there a need for an entity like MERS to assist in resolving the problems inherent in lending today?  Deficiencies in the current recording process, whether through the recording offices, or through the problems of lenders and servicers, and the needs of securitization, certainly indicate the need. What form that this entity would take will generate its own controversy.
Note: From this point on, references to a “MERS like entity” will take the name of “RegCo”.  This is done to distinguish what may be needed from MERS as it now stands.


The Solution
The innovation of MERS into the mortgage and recording process has led to wholesale changes in mortgage lending.  The controversy generated by the innovation of MERS has shed light on deficiences throughout the industry.  Furthermore, it has shown how the lack of standardized laws and processes leaves the industry ill equipped to handle the complex financial transactions of today.

What is needed to resolve the issues related to MERS and the recording process is a complete “top to bottom” review of the existing recording standards, and a complete reformation of the processes so as to not only meet the challenges of today, but to also be able to absorb the foreseeable changes expected to occur in the future.  
The review cannot stop with only recording issues or with MERS.  There are many other interrelated issues that arise based upon the use of MERS, and those ancillary issues must be addressed as well.  
Finally, any review and recommendation for change of the current system must also recognize that no matter what, there will be a demand to retain local recorder offices.  Politicians will not allow for any elimination of the offices.  With that in mind, any solution must necessarily combine use of a national system of tracking recordings with the existing local systems.

The Options
Several options exist for the recording conundrum that is faced today.  The options include:
· To do nothing. Let the recording processes continue in current form, with all the deficiencies present. Allow each state and county leave to operate as they wish.  Leave the question of MERS to the courts in each state.
· Reform the existing recorder offices throughout the U.S. updating the processes through technology improvements and elimination of MERS.  Maintain all property records at the local level.  Make no attempt to standardize processes.  
· Develop a Federal Registry under the domain of the National Government.  
· Create a State Registry for each state instead of a Federal Registry.  
· Encourage a cooperative effort between RegCo, title companies and local recorder offices.  

What is not the answer
A new Federal National Registry would require setting up a new department to oversee the Registry.  Additionally, it would involve setting up standards, software, hardware, and 

personnel to administer, manage and oversee operations.  The Department would be subject to Congressional Oversight and Budgeting which could pose issues for funding and appropriations and it would be subject to “interference” from other federal agencies. Finally, the timeframe for implementation of a Federal National Registry would be far longer than other options that are available.
State Registries would suffer from the same indignations as a Federal Registry.  Each state would require the creation of a new department, with all budgetary concerns, oversight, and development of standards.  Additionally, there would be no coordination of efforts between states to standardize operations. The lack of compatibility of systems and standards would result in the problems of today continuing.
Maintaining the status quo is not a viable option either. It only perpetuates the current situation, doing nothing to resolve the deficiencies in the system, nor addressing the problems with loan securitization and assignments.


The Reasonable and Sensible Solution
Ideally, the cooperative effort between RegCo and the recorder offices nationwide would be most preferable, given the realities of today. 
· RegCo will have the “benefit” of the relationships built with the lenders and servicers.  The MERS system is operative and could be used as the foundation for the RegCo system.  It would only need to improvements to the software to implement.
· Recorders are already changing over to computerized systems. It would not require any major innovations to incorporate their records into the RegCo system. RegCo and the title companies would be the developers of the changes needed in the software to incorporate the two systems.
· Change over to the new systems could be accomplished in a reasonable amount of time, since the basics are already in place. 
· The OCC or some other agency would provide regulatory guidance for RegCo.


(There will always be other types of documents needing to be recorded, i.e. birth and death records, divorce decrees, etc.   This mandates a local recording office being necessary, though likely at greatly reduced staffing levels. Since there would still be a need for the offices, incorporating them into the RegCo relationship would make sense.)

Additional Actions to Take
As with any innovation, numerous ancillary issues must be evaluated and solutions or compromises reached.  This is especially true with all the issues related to MERS, recording law, securitization, foreclosure law, and agency relationships.  Actions to take include:

State Recording Issues
· A comprehensive effort must be undertaken to standardize the recording laws of all fifty states when real property is involved.  Each state has different regulations and to ensure compliance and eliminate confusion and litigation, the laws must be standard for all fifty states. 
· The recording laws must be changed to allow for the needs and the complexities of securitization and assignments of mortgage loans.. 
· Each county recorder’s office must be brought up to date with the latest technology to ensure that recordings are done quickly, efficiently and with minimal effort to all involved. The technology must allow for immediate and instantaneous information sharing and recording, digitalizing of documents in a word searchable format, and to allow for finding related documents that have been “misfiled” due to errors.  All data would be available for immediate download by any user, for a minimal fee. Electronic filing is a “must” requirement.
· Both the Recorder’s System and the RegCo system must be compatible and transparent, reflecting the same information, on each system. The system will be structured around clearly established guidelines and requirements.  




· County recorders must come to understand that RegCo is an essential element of the “new financial world”, especially if securitization of loans and the return of private money to the housing market is to occur. Cooperation between RegCo and the local offices must be a part of any restructure.

Foreclosure Laws
Lending has changed in the U.S. since the 1930’s. No longer is lending for real estate done at the local level.  Now, national institutions do the lending and the servicing of the loans. 
Having different foreclosure standards in each and every state only leads to confusion, errors, and litigation. For institutions that lend or service loans, this adds a level of complexity and expense to each foreclosure.  It is now time to:
· Standardize foreclosure laws across the fifty states.  Currently, every state is different with laws.  What is legal in one state is not legal in another state. Some states are divided as to whether judicial or non judicial foreclosures are required. Standardization of the laws would ensure a known legal process across all the states for foreclosures, and eliminate much of the contradicting legislation across the country.  
Traditionalists will argue that this proposal violates Article 10 of the Constitution regarding State’s Rights.  However, we are now in a completely different era, whereby lending and banking crosses state lines. Differing foreclosure laws enforced in each state 

is not acceptable when one person could lose a home due to a procedure that is unlawful in that state, but lawful in a neighboring state. The mish-mash of regulations is no longer appropriate for the circumstances of national banking.  (There might even be made a case for Federal Preemption again, but this might be stretching the concept.)

RegCo Issues
RegCo must account for and eliminate the deficiencies in the MERS system. The Office of Comptroller of the Currency Consent Decree issued to MERS addresses many changes that must be made, and the Decree would lay the foundation for the RegCo changes.


· RegCo records must be completely transparent.  It must be possible for all to access the the RegCo website and be able to completely track ownership of the loan, from entity to entity.  
· RegCo “Certifying Officer” lists must be easily accessible to determine whether a person is lawfully a “Certifying Officer”, and that the person signing the document is indeed the “Certifying Officer” and not someone “forging” the signature in a “robo-signing” scenario.
· RegCo Corporate Resolutions must be correctly done, in accordance with RegCo corporate policy.
· RegCo must accept full responsibility for the accuracy of the RegCo database, even though it is the RegCo members and Recorders who will update the database, as necessary. 
· RegCo must be structured to comply with laws and statutes in all fifty states, once the laws have been standardized.
· RegCo must accept that the Recorder’s Office is their “friend” and “business partner”. Mutual cooperation and respect will be the key to creating the new Registry.
· RegCo must have some form of regulatory oversight.


Securitization & Trust Issues
Securitization and Trust issues are also in conflict and must be resolved for an effective registry.
· State Trust Laws and Securities Laws must be reconciled, so that all are in agreement, and not contradictory.
·  Securitization Pooling and Servicing Agreements must be reworded to meet the requirements of the new State Trust Laws and Securities Laws. 
· Pooling and Servicing Agreements are ambiguous with regard to assignment requirements and with foreclosure practices.  These ambiguities must be addressed and re-written to conform to the new standardized foreclosure and recording laws.
· The use of assignments in blank must be reviewed, clarified and resolved.  Are such assignments permissible, especially with securitized entities? 
· RegCo must be compatible as an agent under Trust Law.

Uniform Commercial Code
· Uniform Commercial Code is often at odds with State Civil Code Statutes.  UCC considers transference of the Note to be of primary consideration, whereby State Statutes tend to go more with the Deed or Mortgage.  

The contradictions in UCC Code and Civil Statutes lead to two different perceptions in the lawfulness of securitized loan transactions, and even with regard to standard lending practices.  These contradictions must be addressed and resolved.

IRS Issues
The IRS is not to be left out in our considerations.
· There are allegations that without recorded assignments to the Trust by the Closing Date, REMIC protections are voided.  These allegations must be researched, especially in regard to Uniform Commercial Code, and transfers of Notes.  IRS determinations must be made, and then the Trusts and other affected entities evolved to meet the requirements of the IRS.

· Allegations that “Flow Through” payments are actually taxable due to Trust REMIC deficiencies must be clarified and resolved.
The above noted issues are only a sampling of the problems that would need to be worked out for any registry to be implemented.  Other issues will certainly come to light, and need to be addressed.  But this provides the outline of the difficulties and the issues that will need to be overcome to implement true reform and innovation into the process.




Summary
A basic review of the issues associated with MERS and the recording of Deeds and Assignments has been undertaken within this article.  Deficiencies in the current recording process have been noted, as well as the legal doctrines established to address the current deficiencies.  Statutory issues and the lack of standardized procedures across the fifty states have also been reviewed and noted.
Since the origination of the concept of recording property ownership, the same practices and procedures have continued with little or no innovation of the basic procedures. For almost four hundred years in the U.S, the procedures have remained essentially the same.  Society today is as different from year 1640 as that year 1640 was different from the Stone Age.  Yet, the recording processes remain the same.
The failure of the recording processes to meet the needs of the Modern World, whether for technological, demographic, or financial reasons, has placed unnecessary strains and restraints upon the entire lending industry.
With the adverse publicity and the litigation involving MERS, the damage to MERS has been extensive and, at least in the public eye, MERS may have become fatally flawed. If MERS is fatally flawed, an entity similar to MERS must be considered to deal with the issues at hand.
The Housing Crisis is now entering its fifth year.  It is expected that there will be several years that housing recovery will remain elusive.  The uncertainty of MERS, securitization and the stresses of foreclosure litigation will contribute to the elusiveness.
Now provides the perfect opportunity to address and resolve the problems inherent in the recording process, securitization and with MERS.  Currently, the mortgage lending process is under complete review, with new practices and restrictions being put into place. Restructuring and updating of the recording process, the establishment of RegCo, and the standardization of foreclosure laws and statutes could be accomplished at the same time, with little added stress to housing.  It is better to do it when the time is available, then when future events force the action at a later date.
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